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Assume that you own acres of land in a rural part of your state. You might own all of the legal 
attributes of that land, including the surface estate, water rights and the mineral estate underlying your 
land. Or perhaps you own only the surface estate, and some unknown person or entity owns the 
underlying mineral estate.  

One day you receive a telephone call from a person who identifies himself as a "petroleum landman," 
representing an oil company. This landman would like to make an appointment to meet with you to 
propose a transaction for the use of your land. Curious, you agree to meet with him.  

If you own all of the legal attributes of your land, the landman is probably seeking to acquire an "Oil 
and Gas Lease" from you. If you own only the surface estate of your land, the landman is probably 
trying to negotiate the terms of a "Surface Use Agreement" with you, by which the oil company will 
access your land and use the surface estate in connection with its drilling and production operations. 
This article will address both scenarios.  

I. Offer to Acquire an Oil and Gas Lease. In this scenario, the landman will probably have a written 
letter offer and a draft of a legal document called an Oil and Gas Lease. The written offer will probably 



suggest certain important terms. First, there usually is a "bonus payment," made on a per acre basis, in 
exchange for the mineral owner's agreement to sign an Oil and Gas Lease. Another important term is 
the length of the "primary term," which is usually a period of years that the oil company will negotiate 
in which it can study your mineral estate to determine whether it wants to drill or not. At the end of that 
primary term, the oil company must either commence drilling operations that will maintain the life of 
the Lease, perhaps for decades, or walk away from the deal, releasing its rights to your mineral estate. 
Another material term is the payment of a royalty to the mineral owner, being a percentage of either the 
gross or net proceeds from sales of oil, gas and associated hydrocarbon substances produced from your 
mineral estate. In addition to these essential material terms, there will also be a large number of less 
important terms contained in the Oil and Gas Lease, each of which is up for negotiation.  

A mineral owner's response to the offer to lease its minerals for oil and gas exploration and production 
can range from a refusal to discuss the possibility of leasing, to being so elated to receive some money 
that a lease is agreed to without any negotiation, to a calm and rational negotiation of an eventual deal. 
This article will attempt to assist the mineral owner in evaluating the offer and how to respond, 
depending on the owner's plans and goals for its land.  

A. Situation #1: Mineral Owner Does Not Want to Lease Its Land. There are many reasons why a 
mineral owner might not want to enter into an oil and gas lease transaction with an oil company. 
Perhaps the surface estate of the land is in a pristine, naturally beautiful condition, and any disturbance 
of the surface of that land would damage it. Or perhaps there are rare species of animals or plants or 
other living creatures that would be disturbed. The mineral owner may believe that the technological 
processes used to drill and extract oil and gas are simply too dangerous and harmful to the environment 
and water resources to even be considered. It could be that farming, ranching or recreational uses of the 
surface of the land are deemed more valuable to the owner than any potential recovery from the 
mineral estate, and might not be able to be undertaken with active oil and gas exploration. Or, finally, 
perhaps the amount of consideration to be received (cash bonus payment, royalties to be paid, etc.) is 
deemed too low by the mineral owner to induce it to enter into an oil and gas lease.  

Under all of these scenarios, the landowner must determine whether its refusal to enter into an oil and 
gas lease will succeed in keeping the oil company away. In most situations it will, but it is possible that 
the law of the state where the land is located, such as Oklahoma, has a strong "forced pooling" statute 
that could be used to force a mineral owner to lease against its will. Another situation where a mineral 
owner may not have complete authority to deny an oil and gas lease opportunity is when there are 
undivided mineral cotenants or non-participating royalty owners who own interests in the mineral 
estate. In this latter situation, many states have developed a body of law whereby the mineral owner 
must lease in order to satisfy their legal obligations to their cotenants and royalty owners. Sometimes it 
would be futile not to lease if all of the mineral owners' neighbors proceed with leasing, thereby 
altering the surface anyway, or perhaps the neighbors' lands will be lawfully able to drain the oil and 
gas from under the mineral owner's land under an old legal doctrine called The Rule of Capture. If a 
mineral owner does not want to lease at all, it would be a good idea to consult with an experienced oil 
and gas lawyer in the state where the mineral estate is located to determine the potential pitfalls of a 
decision not to lease.  

B. Situation #2: Accepting a Proposed Oil and Gas Lease Without Any Negotiation. A mineral owner 
could be so elated to receive a cash payment in exchange for signing an oil and gas lease that it signs 
the first offered Oil and Gas Lease document submitted. The Western Landowners' Alliance strongly 
encourages its landowner members not to do this. Most initial offers to lease by oil companies are of a 



"low ball" nature with room for negotiation, and contain many onerous terms to the landowner. Any 
rush to accept "fast money" could leave a lot more money on the table, and perhaps could result in 
disastrous consequences for the mineral owner. We recommend that you consult with qualified oil and 
gas law counsel in the state where the minerals are situated, and negotiate the best possible deal. For 
assistance on how to do this, please read the following section.  

C. Situation #3 - Negotiate an Acceptable Oil and Gas Lease for Your Particular Land. A widespread 
myth exists that there is some form of "standard oil and gas lease." In reality, there are as many forms 
of oil and gas leases out there as can be imagined. Each situation and transaction is different, and 
ideally the oil and gas lease should be tailored for the specific transaction. Sometimes the landman will 
tender a proposed form of oil and gas lease called a "Producer's 88" form, that is typed in a miniscule 
and essentially unreadable font. These types of oil and gas leases should be avoided, as they are usually 
drafted much more in favor of the oil company and against the mineral owner.  

In most situations, the Western Landowners' Alliance recommends that you hire a lawyer who is 
qualified in the specialty realm of leasing oil and gas rights in the state where the land is situated. Your 
lawyer will be qualified to review, comment and revise the oil and gas lease proposed by the oil 
company, or perhaps will propose his or her own form of oil and gas lease. You and your lawyer 
should consider the following terms in your negotiations.  

1. Description of the Land to be Leased. The first question to be considered is which specific tract of 
land is being leased, and how is that tract of land legally described. In order to be a valid real estate 
transaction and overcome the Statute of Frauds, the description of the tract of land must be so specific 
that a land surveyor could accurately locate the land on the ground. A vague description may not be 
sufficient to pass this test, and could result in a void transaction. Another good reason to have a strong 
legal description is to determine the number of acres contained in the tract for various purposes under 
the Lease, not the least of which is to determine the bonus payment to be made upon lease signing by 
the mineral owner. Another important reason that the land must be specifically described is to ensure 
that the oil and gas Lessee will be able to access the land in order to conduct its operations.  

2. Verification of the Authority of the Signatory of the Oil and Gas Lease. Most states allow the owner 
of the mineral estate to sell and convey various attributes of the mineral estate, such as the "executive 
right" (the right to sign a binding oil and gas lease on a particular mineral tract), the royalty to be paid 
from production proceeds of the sale of oil and gas, and other matters. Thus it is important to identify 
the specific authorized signatories of the Oil and Gas Lease to be signed, which can be done by 
researching the legal title to the mineral estate. Usually this is done by the oil company's landman 
through the process of studying the public records in the county clerk's office, or alternatively through 
review of an Abstract of Title prepared by a local title company. However, this important issue may 
need to be determined prior to an oil company's appearance on the scene, and thus the responsibility 
may fall on the owner of the mineral estate to do this research.  

3. Using the Correct "Grant" Language. Early in the Oil and Gas Lease, it is important for the Lessor to 
legally "grant" the right to explore and produce hydrocarbons to the Lessee. An example of such 
language would be: "Lessor, in consideration of Ten Dollars ($10.00) and other valuable consideration, 
the receipt of which is hereby acknowledged, and of the royalties herein provided, and of the 
agreements of Lessee herein contained, hereby exclusively GRANTS, LEASES and LETS to Lessee, 
its successors-in- title and assigns, the following described land and minerals, for the purposes and with 
the right of exploring, investigating, drilling for and operating for, producing, treating, storing and 
transporting oil, gas and associated hydrocarbon substances..."  



4. Length of "Primary Term" and Bonus Payment for Leasing. Another provision of the Oil and Gas 
Lease that is recited early on is the length of the "primary term." The primary term starts with the 
effective date of the Lease, which is usually the day that it is signed by the Lessor, and then continues 
for a stated period, such as 180 days, or one, two or three years. During the primary term, the Lessee is 
not obligated to do anything with respect to the exploration or production of oil and gas from the 
Lessor's minerals. While not obligated, most oil companies have a reason for acquiring the oil and gas 
lease, and thus during the primary term they may study the probable existence and location of 
recoverable hydrocarbon reserves through scientific methods, such as seismology, geochemistry, 
magnetic and satellite imagery, or through the study and correlation of electric logs taken from the 
drilling of nearby oil and gas wells. Another possibility is that the Lessee acquired the Oil and Gas 
Lease for the purpose of speculation, hoping to sell it to another oil company for a profit prior to the 
end of the primary term. Or in some instances, a well may be spud by the oil company soon after the 
Lease is signed. A wise Lessor will query the oil company's landman as to the oil company's intentions 
for acquiring the Lease; in some instances the landman may be forthcoming and share this information, 
or more likely this information will be treated as a confidential trade secret. The following is a typical 
recital of the primary term and bonus payment: "Subject to the other provisions herein, this Lease shall 
be for a 'paid up' term of three (3) years from this date (herein referred to as the “primary term”) and as 
long thereafter as oil or gas is actually produced in paying quantities from the leased premises or land 
with which said leased premises are pooled hereunder, except as expressly stated herein to the contrary. 
The bonus consideration to be paid by Lessee to Lessor at the execution and delivery hereof for the 
granting of this lease is the amount of $X per acre times the number of net mineral acres owned by 
Lessor within the leased premises."  

5. Royalty. It is helpful to think of an Oil and Gas Lease as a joint venture, or partnership, to the extent 
that the Lessor is contributing land to the venture and the Lessee is contributing money, equipment, 
expertise and labor. In concept, the Lessor's return on his investment is based on the success of the 
venture. If the drilling results in substantial production and sale of hydrocarbons, the Lessor benefits 
with monthly royalty payments. On the other hand, if the well is a dry hole and there is no production, 
the Lessor receives no royalty payments.  

The case law of oil and gas royalties is fraught with examples of how disagreements can arise between 
Lessors and their Lessees. Some Lessees have created allegedly fictional "marketing affiliates" that are 
used to value royalties lower than the real market sales price. Perhaps the Lessee will take liberties with 
defining the "market price," and will pocket the difference between a fictional market price and the real 
sale or market price. In some instances, elaborate frauds have been used to recite false lower volumes 
of hydrocarbons produced.  

Another area of disagreement can arise when the Oil and Gas Lease allows the Lessee to deduct pro 
rata costs and expenses from the royalty - such as for transportation, compression, processing or 
marketing. In this situation the Lessee may recite excessive and unfair costs that are not based on the 
real expenditures. It is difficult for the Lessor to know what the real costs actually were, or whether 
they were reasonable.  

There are many other examples of disputes between Lessors and Lessees with respect to whether true 
and accurate royalty payments are being paid. The best way to deal with this situation is to provide 
very specific standards for the payment of royalty, and to bar the use of known schemes. As for cost 
deductions, try not to allow them at all. Thus the royalty is paid on a gross volume produced basis, 
rather than on a basis net of costs. This is easy for the Lessor to verify on a monthly basis by 



examination of his royalty check stub. A gross volume of oil, gas or liquid byproducts of gas is recited, 
along with the market price or sale price for same, and the royalty payment is simply a fraction of that 
stated amount. It is also wise to reserve the right to audit royalty payments; while it is expensive to 
conduct a royalty audit, sometimes it is money well spent.  

Another alternative is to use a price "index," being a well known, accepted, quoted price, such as the 
NYMEX quoted price for West Texas Intermediate Crude for oil, or Houston Ship Channel for natural 
gas. Lessees rightfully argue that there should be a deduction from the quoted price for a "cost 
differential" related to distance to market. In my experience, an index royalty can usually only be 
secured by Lessors when they have a large tract of land and a lot of bargaining power.  

As for determining the actual percentage of royalty to be paid to the Lessor, it is a matter of relative 
bargaining power and negotiation. Usually the highest royalty that can be negotiated is 25%, but 20%, 
18.75% or 16.67% are more common. Forty to one hundred years ago the generally accepted royalty 
fraction was 1/8th (12.50%), but that is now justifiably deemed too low in most instances.  

The following is a good form of royalty clause to consider insertion into your Oil and Gas Lease. It 
should be noted, however, that different states have different requirements that should be addressed in 
drafting. Also, the relative bargaining power of the Lessor and Lessee will vary, and thus the Lessor 
may not have sufficient strength to ask for this kind of detail in the royalty clause.  

"The royalties to be paid by Lessee to Lessor, are as follows:  

A.  Oil and Condensate Royalty:  

On oil and condensate, __________ percent (__.__%) of 100% of that sold by Lessee with its oil and 
condensate produced and saved from said Land, at the same price received by Lessee for its oil and 
condensate or at the market price for same, whichever is higher.  

B.  Gas Royalty:  

(1) If Lessee shall enter into a bona fide contract or arrangement with any person, firm, 
corporation or other business entity which is not owned or controlled by Lessee, in whole or in part, 
nor by a subsidiary or affiliate of Lessee and which does not own or control Lessee, in whole or in part, 
and of which Lessee is not a subsidiary or affiliate, for the sale or delivery of gas from the Lands or 
lands with which the Lands or any part thereof may be pooled as permitted herein, for processing in a 
plant or plants for the recovery of liquids and/or liquefiable hydrocarbons therefrom, Lessor shall have 
and be entitled to a royalty of _______ percent (__.__%) of 100% of all products, proceeds, monies, 
benefits and other things of value, of every kind or character, received by Lessee or to which Lessee is 
entitled under such contract or arrangement for the liquid and liquefiable hydrocarbons and products so 
extracted, absorbed, separated or saved, and attributable to gas produced from the Lands or lands with 
which the Lands or any part thereof may be pooled as permitted herein, and in addition to the royalties 
on plant products, Lessor shall be paid as royalty the market value at the outlet of such plant or plants 
of _______ percent (__.__%) of 100% of all residue gas attributable to the Lands or lands with which 
the Lands or any part thereof may be pooled as permitted herein, and sold or used. "Residue gas" as 
used in this subsection is understood to mean gas at the outlet side of the plant or plants after the same 
has been processed for the extraction, absorption or separation of the liquid and/or liquefiable 
hydrocarbons from same. No royalty shall be paid on gas volumes used or consumed as plant fuel or 
attributable to shrinkage during the processing cycle.  



(2) If gas (which term "gas" includes casinghead gas) produced from the Lands or lands with 
which the Lands or any part thereof may be pooled as permitted herein, is processed in a plant or plants 
(as hereinafter defined) owned or controlled by Lessee, in whole or in part, or by a subsidiary or 
affiliate of Lessee, or as to which plant ownership Lessee is a subsidiary or affiliate, for the recovery of 
the liquid and/or liquefiable hydrocarbons therefrom, Lessor shall have and be entitled to a royalty of 
_____ percent (__.__%) of 100% of the highest percent accruing to a third party processing gas 
through such plant under a processing agreement negotiated at arm’s length (or if there is no such third 
party, the highest percent then prevailing in processing agreements in the general area), whichever is 
greater, of all plant products, including, but not limited to all condensate, distillate, natural gasoline, 
kerosene, methane, ethane, propane, butane (iso and normal), pentanes and all other hydrocarbons and 
products so extracted or absorbed, separated or saved from said gas, the same to be delivered free of 
cost at Lessor's election, either at the plant or plants, or to the credit of Lessor into the pipeline to which 
the plant or plants may be connected; and, in addition thereto, Lessor shall be paid as royalty the 
market value at the point of delivery to the pipeline purchaser if sold, or if used, at the point of use, of 
______ percent (__.__%) of 100% of all residue gas attributable to the Lands or lands with which the 
Lands or any part thereof may be pooled as permitted herein, and sold or used, which residue gas is 
understood to be the gas at the outlet side of the plant or plants after the same has been processed for 
the extraction of the liquid and/or liquefiable hydrocarbons from same. No royalty shall be paid on gas 
volumes used or consumed as plant fuel or attributable to shrinkage during the processing cycle.  

(3) On all gas (including casinghead gas and other substances, including carbon dioxide and 
helium produced from the Lands or lands with which the Lands or any part thereof may be pooled as 
permitted herein, and sold or used), sulphur or other substances for which no royalty is otherwise 
specified in this Lease, Lessor shall be paid as royalty the market value at the point of sale or use of 
_________ percent (__.__%) of 100% of all such gas sold or used.  

(4) It is expressly agreed that for the purposes of this Lease the term "market value" is defined as 
follows:  

a. If Lessee shall enter into a bona fide arms- length sales contract for the sale of oil, gas or 
associated substances to a purchaser which is not owned or controlled, directly or indirectly, in whole 
or in part, by Lessee, nor by any subsidiary or affiliate or parent company of Lessee, and as to which 
purchaser the relationship of subsidiary or affiliate does not exist, and if such contract shall contain 
adequate provisions for the re-determination, at least annually, of the price for which the oil, gas or 
associated substances are sold, to insure that the price for such oil, gas or associated substances will 
always be reasonably equivalent to their current market value, when produced, within the county or 
counties in which the leased premises are located, the market value of the oil, gas or associated 
substances sold under such contract shall be considered to be the price received by Lessee therefor; or  

b. On all oil, gas or associated substances which is used by Lessee or which is sold by Lessee to 
a purchaser which is owned or controlled, in whole or in part, by Lessee or by a subsidiary or affiliate 
of Lessee, or as to which purchaser the relationship of subsidiary or affiliate exists, or which is sold 
under a contract which does not meet the requirements of subparagraph a. above, the market value of 
such gas shall be considered to be the higher of (a) the price received by Lessee therefor, or (b) the 
arithmetical average of the two (2) highest prices paid by a purchaser or purchasers (including Lessee 
or any subsidiary or affiliate or parent company of Lessee) for comparable sales of oil, gas or 
associated substances produced in the county or counties in which the leased premises are located.  

C.  It is agreed that Lessee shall be under the duty to exercise the utmost good faith and fair dealing 



in the disposition, sale and accounting to Lessor for Lessor's royalty.  

D.  Lessor's royalty interest shall, in all cases, bear its proportionate part of all production, severance 
and ad valorem taxes attributable thereto.  

E.  Lessor's royalty shall never bear, either directly or indirectly, any part of the costs or expenses of 
production, gathering, dehydration, compression, transportation (except transportation by truck), 
manufacturing, processing, treatment or marketing of the oil or gas from the leased premises, nor any 
part of the costs of construction, operation or depreciation of any plant or other facilities or equipment 
for processing or treating said oil or gas produced from the herein leased premises; provided, however, 
that no royalty shall be payable on any gas produced from the leased premises and used by Lessee as 
fuel for compression or dehydration of Lessor's royalty share of such gas for sale. {If the minerals are 
situated in Texas, the following additional clause should also be used: The precedent of NationsBank v. 
Heritage, 939 S.W.2d 118 (Tex. 1997), and its progeny, shall have no application to or control over the 
terms of this Lease.  

F.  Where gas from a well producing gas only is not sold or used for ninety (90) consecutive days, 
and this Lease is not being otherwise maintained, this Lease may be maintained in force and effect for 
successive periods of twelve (12) months each, not to exceed a total of two (2) years in the aggregate 
after the expiration of the primary term, provided Lessee shall pay or tender to the owners entitled to 
royalty within ninety (90) days after the date on which the well is shut-in, the sum of Twenty- five and 
no/100 Dollars ($25.00) per acre for each acre held by said well under this Lease on the date of 
payment, which payment will operate to extend this Lease for a period of twelve (12) months beyond 
the date on which such well was shut-in. A second payment of like amount may be made on or before 
the first anniversary date on which such well was shut-in and will operate to extend this Lease for an 
additional twelve (12) months.  

G.  In the event that a gas well is brought in on a tract of land adjacent to (1) the leased premises or 
(2) a pooled unit which includes all or part of the leased premises (“outside well”) and the production 
therefrom is draining the leased premises or pooled gas unit and Lessee timely drills an offset well to 
such outside well and completes such offset well as a commercial well, but during the term of this 
Lease, Lessee shuts-in such offset well, then Lessee shall be required to pay to Lessor a compensatory 
royalty equal to twenty percent (20.00%) of 100% of the market value [as determined under Section 
III.B.(5)b] of the production obtained from the outside well during the period when said offset well is 
shut-in. Such compensatory payments shall be made monthly and such monthly payments shall be paid 
within sixty (60) days from the end of the applicable month of production from the outside well. Such 
payments shall continue to be applicable for any period when the outside well is producing gas and the 
offset well on leased premises is shut-in under the terms of Section III.G. However, Lessee shall have 
the right to deduct from the amount of compensatory royalties otherwise payable hereunder the amount 
of the shut-in payments made by Lessee to Lessor for the applicable period pursuant to Section III.G 
above. If, after compensatory royalties have been paid, Lessee commences actual production from the 
offset well and, within one (1) year after such commencement, Lessee has brought production back into 
balance (based upon the respective deliverabilities of the two wells) with the outside well (and adjusted 
according to deliverability), then, after such one (1) year period, Lessee may take as a credit each 
month against monthly royalties owed Lessor, over the following 12 months, one-twelfth (1/12) of the 
total compensatory royalty paid to Lessor.  

H.  Lessee shall provide Lessor at the time of such royalty payment, a statement showing the total 
amount of production in the period for which the payment is made, the disposition of all substances 



produced hereunder during said period (including, but not limited to, the volume delivered to each 
buyer, and the price paid by each buyer) and a statement of gross proceeds and all expenses charged 
against the proceeds realized from production.  

I.  All royalties that may become due hereunder on oil shall be paid to Lessor (actually received by 
Lessor) on or before the 25th day of the second month following the month in which such oil is 
produced, and royalties on gas shall be paid to Lessor (actually received by Lessor) on or before the 
25th day of the third month following the month in which such gas was produced. In no event shall the 
commencement of payment of royalties be delayed beyond ninety (90) days after the first day of the 
first month after commencement of production from any well, except in case of bona fide questions of 
title. Lessor shall be paid interest at the rate of ten percent (10%) per annum on all royalties not paid on 
or before said due date, from the date thereof until fully paid. Lessee shall not be penalized for any 
delay in Lessor receiving royalty payments when the royalty payment has been mailed at least three (3) 
days prior to the due date.  

J.  Lessor shall have the right at all reasonable times, personally or by representative, to inspect the 
books, accounts, contracts and records of Lessee pertaining to the development, production, saving, 
transportation, sale and marketing of the oil, gas and sulphur from the leased premises. Upon written 
request by Lessor, Lessee will provide Lessor with a copy of any gas sales contracts or gas processing 
contracts covering the sale or processing of gas from the Lands, and full information as to all gas and 
liquefiable hydrocarbons produced and sold from the leased premises and acreage pooled therewith.  

K.  It is expressly agreed that all reference to "Lessee" in the foregoing portions of this Section III 
shall mean and include and apply to the named Lessee and all parties claiming any interest or interests 
in this Lease under said named Lessee.  

L.  It is expressly understood and agreed by, and it is the intent of Lessor and Lessee that Lessor's 
royalty shall be calculated using the total amount realized by Lessee and its affiliates for any and all 
products produced pursuant to this Lease, including any and all marketing premiums and bonuses, 
litigation settlements and awards, and all other payments received by Lessee and its affiliates as a 
consequence of the delivery of any and all products produced pursuant to this Lease. Nothing contained 
in Section III. herein shall relieve Lessee of its express obligation to market Lessor's share of 
production at the highest current market price reasonably obtainable at the time of production based 
upon comparable sales of gas in the county or counties in which the leased premises are located."  

6. Continuous Drilling and Dry Hole Credits to Preserve Lease; Partial Termination of Lease, 
both Vertically and Horizontally. Recall from above that the primary term of the oil and gas lease will 
terminate on a certain date. What should happen, however, if the lessee is engaged in good faith 
operations to drill and produce hydrocarbons when that deadline passes? The Lessor wants the Lessee 
to be encouraged to drill and produce, so it should not penalize the Lessee if a deadline were to pass 
when the Lessee is trying to acquire hydrocarbons for the mutual benefit of Lessor and Lessee. In order 
to save the lease under such circumstances, we recommend that oil and gas leases contain both a 
"continuous drilling" provision and a "dry hole provision." These provisions allow the lease to be 
extended during periods when continuous drilling efforts pass over the deadline of the expiration of the 
primary term, or if such efforts result in a dry hole. In either instance, the following language will allow 
the Lessee a specified number of  

days to continue its efforts to secure hydrocarbon production without fearing lease termination.  



Another situation that can arise is that the Lessee can drill one or more producing wells, but not 
enough wells to sufficiently "fill up" the density of the land for the maximum production of oil and gas 
from the specified tract of land. This density is computed through a combination of geoscience and 
custom in the industry. In such instance, we have crafted a provision that allows a "partial termination" 
of the lease acreage so that the Lessor can lease that acreage to a third party in order to seek maximum 
density drilling.  

Upon termination of the lease, when one or more productive wells are drilled, another situation 
arises. Those wells will produce from a certain horizon, or strata, within the land leased, leaving deeper 
horizons available for lease and further exploration. Thus the Lessor should require a "partial horizontal 
termination" of the lease under these circumstances.  

The following provisions address the foregoing situations: Pugh Clause.  

a.  Notwithstanding any provision in this Lease to the contrary, if at the later of (i) the end of 
the primary term of this Lease or any extensions thereof, and (ii) the date Lessee is deemed to be no 
longer conducting "continuous drilling operations" under this Lease, any portion of the leased premises 
that is not included in a production unit as defined herein, then this Lease shall automatically terminate 
as to that portion of the leased premises located outside of any production unit upon which there is no 
drilling or reworking operations or production of oil, gas or other liquid hydrocarbons.  

Notwithstanding any other provision in this Lease contained to the contrary, upon the later of (a) the 
end of the primary term of this Lease or any extensions thereof, and (b) the date upon which Lessee is 
no longer conducting "continuous drilling operations", then this Lease shall terminate and the rights of 
the Lessee shall cease in the oil, gas and mineral estate in the above described tract of land from a 
depth of one hundred feet (100’) below the base of the deepest sand or horizon (or the stratigraphic 
equivalent thereto then being produced on the leased premises in paying quantities), it being 
understood and agreed that Lessee shall release to Lessor any sands, horizons or formations deeper 
than the sands, horizons or formations producing in paying quantities. The Lessee shall, within thirty 
(30) days after the later of (a) the expiration of one (1) year after said primary term, and (b) the date 
upon which Lessee is no longer conducting continuous operations, deliver to the Lessor a recordable 
release of the leasehold estate created hereby insofar as the same covers the oil, gas and mineral estate 
in said land below such depth.  

7. Pooling and Unitization. The geological boundaries of a reservoir of oil and gas do not 
usually honor the political boundaries of ownership of the mineral estate. The Lessee utilizes 
geoscience to target the drilling of its wells, and sometimes the optimal place to drill may occur at a 
location where one or more separately owned mineral tracts are situated. In such instances, the Lessee 
will want to "pool" these multiple tracts into one "unit," whereby the most efficient and promising 
drilling locations can be used. The problem for the Lessor in this situation is that its royalty percentage 
will be diluted based on a percentage of how much its land contributes to the entire unit. For example, 
if 30% of the Lessor's minerals are pooled into the unit, and the Lessor negotiated a 20% royalty, the 
Lessor's royalty interest from production of oil and gas will be reduced from 20% down to 30% of 20% 
(30% of @20% = 6%).  

If the minerals that are owned are particularly large, say 2,000 acres or more, we recommend trying to 
prohibit the Lessee from exercising any pooling rights unless the Lessor consents to the same after 
reviewing the geoscientific basis for pooling its land into the larger unit. In this instance the following 
language should be inserted in the Lease: "Unless otherwise agreed to in writing by and between 



Lessor and Lessee, pooling for oil or gas is expressly denied and shall not be allowed under any 
circumstances without the express written consent of the Lessor named herein. Further, Lessee is 
denied the right to seek, or consent to, or participate in the forced pooling of any part of the Leased 
Premises under the pooling or unitization statutes of the State of ___________ without Lessor's written 
consent."  

If the Lessor's tract is 2,000 acres or less, or if it is configured in an unusual shape such that surface 
access may be challenging, we generally recommend agreeing to pooling, but the circumstances will 
depend on whether it is a very small tract (in which instance the Lessor should liberally grant pooling 
authority) or is relatively larger. In the latter instance, the Lessor may provide that a certain percentage 
of the Lessor's mineral tract must be included in the pooled unit, using language such as this: "Lessee is 
hereby granted the right, at Lessee's option, to pool or unitize all or a portion of the leased premises 
with any land, lease, or leases, with respect to the production of oil, gas and associated liquid 
hydrocarbons. A unit created pursuant to the terms of this Lease or pursuant to law, rule or regulation 
of any agency having jurisdiction, shall be valid and effective for purposes of this Lease even though 
there may be mineral, royalty or other interests in lands within the unit that are not effectively pooled 
or unitized. If Lessee elects to pool as provided herein, at least fifty percent (50.00%) of the pooled 
unit shall be comprised of the Lands leased herein."  

Pooling clauses can be very complicated, and it is beyond the scope of this paper to treat the issue in 
detail. For an example of a very general provision that permits pooling, see the following: "Lessee shall 
have the right, but not the obligation, to pool, unitize, or combine all or any parts of the leased premises 
or interest therein with any other parts of the leased premises or other lands or interests, as to any or all 
depths or zones, and as to any or all substances covered by this lease, either before or after the 
commencement of operations or production, whenever Lessee deems it necessary, proper or desirable 
to do so in order to prudently develop or operate the leased premises, whether or not similar pooling 
authority exists with respect to such other lands or interests. The unit formed by such pooling for an oil 
well which is not a horizontal well shall not exceed 80 acres plus a maximum acreage tolerance of 
10%, and for a gas well or a horizontal well shall not exceed 640 acres plus a maximum acreage 
tolerance of 10%; provided that a larger unit may be formed for an oil well or gas well or horizontal 
well to conform to any well spacing or density pattern that may be prescribed or permitted by any 
governmental authority having jurisdiction to do so. For the purpose of the foregoing, the term 
“horizontal well” means an oil or gas well in which the horizontal component of the gross completion 
interval in the reservoir or formation exceeds the vertical component of the gross completion in such 
reservoir or formation. In exercising its pooling rights hereunder, Lessee shall file of record a written 
declaration describing the unit and stating the effective date of pooling. Production, drilling or 
reworking operations anywhere on a unit which includes all or any part of the leased premises shall be 
treated as if it were production, drilling or reworking operations on the leased premises, except that the 
production on which Lessor’s royalty is calculated shall be that proportion of the total unit production 
which the net acreage covered by this lease and included in the unit bears to the total gross acreage in 
the unit, but only to the extent such proportion of unit production is sold by Lessee. Pooling in one or 
more instances shall not exhaust Lessee’s pooling rights hereunder, and Lessee shall have the recurring 
right but not the obligation to revise any unit formed hereunder by expansion or contraction or both, 
either before or after commencement of production, in order to conform to the well spacing or density 
pattern prescribed or permitted by the governmental authority having jurisdiction, or to conform to any 
productive acreage determination made by such governmental authority. In making such a revision, 
Lessee shall file of record a written declaration describing the revised unit and stating the effective date 
of revision. To the extent any portion of the leased premises is included in or excluded from the unit by 



virtue of such revision, the proportion of unit production on which royalties are payable hereunder shall 
thereafter be adjusted accordingly. In the absence of production in paying quantities from a unit, or 
upon permanent cessation thereof, Lessee may terminate the unit by filing of record a written 
declaration describing the unit and stating the date of termination. Pooling hereunder shall not 
constitute a cross-conveyance of interests."  

8. Ownership and Title Issues. Oftentimes the mineral owner may own only an undivided 
percentage of the minerals in a tract of land. In such instance, it is incumbent on Lessor and Lessee to 
include a "proportionate reduction clause" in the Lease, an example of which is as follows: "If Lessor 
owns less than the full mineral estate in all or any part of the leased premises, the royalties and shut-in 
royalties payable hereunder for any well on any part of the leased premises or lands pooled therewith 
shall be reduced to the proportion that Lessor’s interest in such part of the leased premises bears to the 
full mineral estate in such part of the leased premises."  

Many Lessors mistakenly believe that the Lessee must lease 100% of the mineral estate before it 
can proceed with drilling and exploration. To the contrary, the Lessee can proceed from a legal 
standpoint if it has any percentage of the undivided interest leased. However, in that instance the 
Lessee must observe the law of "non-consenting cotenants," whereby the Lessee is entitled to recoup its 
drilling costs; after payback of expenses it must share profits on a pro rata basis with the non-
consenting cotenants. This is a high price to pay, so most Lessees endeavor to lease 100% of the 
mineral estate before proceeding with drilling.  

Lessees usually try to secure a general warranty of title from their Lessors. We recommend 
trying to avoid giving a general title warranty, because it means that the Lessor is guaranteeing and 
warranting to the Lessee that it owns its interest in the minerals all the way back to when the Sovereign 
granted title. Land title law can be very complicated, and unknown disputes could exist due to poor 
drafting of instruments, changes in the law, and for many other reasons. Thus in negotiations with the 
Lessee, the Lessor should argue that it is the Lessee who has the greater resources and interest in 
researching the title to 100% of the mineral estate, and thus it should be the sole duty of the Lessee to 
confirm the Lessor's ownership. If the Lessor prevails in this negotiation, we recommend the insertion 
of a clause such as this: "This Lease is made without warranty, of any nature, including title to the 
Leased Premises, either express or implied. It is further agreed that if Lessor is in default on liens 
secured by the above minerals, or if Lessor has defaulted on taxes owed thereon, Lessee, at its option, 
may discharge any such property tax, mortgage or other lien upon the mineral estate either in whole or 
in part and in the event Lessee does so, it shall be subrogated to such lien with the right to enforce the 
same and apply royalties which accrue hereunder to such defaulting party, toward satisfying the sums 
paid by Lessee and the balance of Lessor's debt or tax." Sometimes the Lessor does not have sufficient 
bargaining power to proceed without granting a warranty, and in such instance the Lessor should try to 
negotiate that the Lessor provide only a special warranty of title. This means that the Lessor warrants 
that it has not leased to any other party besides the Lessee. If acceptable to the Lessee, the appropriate 
language to use is as follows: "This lease is executed with warranty of title by, through and under 
Lessor, but not otherwise."  

Title companies will usually not warrant title to mineral estates, and thus oil companies turn to 
their land professionals and title attorneys to research the Lessor's title. The land professionals are 
usually the ones who go to the clerks' offices at the courthouse to research and summarize the public 
ownership indices and documents, and the title attorneys usually are the ones who take this work 
product as the basis for writing their title opinions. These title documents are very valuable to the 



Lessor, but usually are not shared by the Lessee unless required to do so by the Oil and Gas Lease. 
Therefore the Lessor should try to negotiate the inclusion of the following provision: "If Lessee shall 
have the title to the Lands, or any part thereof, examined by an attorney, Lessee agrees to furnish 
Lessor promptly with a copy of such attorney's title opinion. If Lessee causes an abstract of title or 
supplement thereto, or landman's runsheets, to be prepared, Lessee shall furnish a copy of same to 
Lessor free of charge promptly after its receipt of same."  

9. Liability Issues. The Lessor should be concerned if any incidents of liability should arise 
during the Lessee's operations on the leased premises. Workers could be injured or other torts could 
arise, and the Lessee's performance of its contractual liabilities is also a concern. Therefore, the Lessor 
should endeavor to lease only to an oil company with sufficient assets to handle its liabilities 
responsibly, and/or seek to require the oil company to secure liability insurance that includes the Lessor 
as an additional named insured in the event of loss. The Lessor should also seek to receive an 
indemnity in the lease. While it is beyond the scope of this paper to treat this issue in depth, a short 
form of indemnity is as follows: "LESSEE AGREES TO INDEMNIFY AND HOLD HARMLESS 
LESSOR FROM ANY LIABILITY WHICH IS CAUSED BY OR RESULTS FROM LESSEE'S 
OPERATIONS ON THE LEASED PREMISES."  

10. Force Majeure. The Lessee may request that it be excused from performance of its covenants 
under the lease in the event an "act of God," also known as "Force Majeure," were to occur. This could 
result by reason of natural disasters (flooding, hurricanes, tornadoes, etc.), or as a result of a total 
collapse of product prices (this occurred in the "take or pay" gas contract wars of the 1980s). Such a 
provision rarely is needed, and should usually be acceptable to the Lessor provided that it has a limit of 
its term. Thus the following language could be used: "Lessee shall not be liable for any delays in 
Lessee's performance of any covenant or condition hereunder, express or implied, or for total or partial 
non-performance thereof, due to force majeure. The term "force majeure", as used herein, shall mean 
any circumstance or any condition beyond the control of Lessee, including acts of God and actions of 
the elements, acts of the public enemy, strikes, lockouts, accidents, laws, acts, rules, regulations and 
orders of federal, state or municipal governments, or officers or agents thereof. If Lessee is required to 
cease drilling or reworking or producing operations on the Lands (or lands properly pooled under 
provisions of this Lease) by force majeure, than until such time as such force majeure is terminated, 
and for a period of 90 days after such termination, each and every provision of this Lease that might 
operate to terminate it shall be suspended and this Lease shall continue in full force and effect during 
such suspension period. If any period of suspension occurs before the Expiration Date the term thereof 
shall be added to such Primary Term. The provisions of this Article shall have no applicability in 
respect of any payments to be made under any provision of this Lease, it being expressly understood 
and agreed that the provisions of this article shall not override or modify any requirement of such 
payments. Force majeure shall not continue for a period exceeding two (2) years in the aggregate."  

11. Restrictions on Assignment. We recommend to carefully select the companies that the 
Lessor does business with, as the Lessor makes a decision at the time of entering the agreement that 
those companies have a good business reputation, have sufficient financial capital to perform their 
obligations, and are otherwise acceptable. This careful exercise goes by the wayside if the Lessee is 
given free reign to assign its interest to any third party. Therefore, the Lessor should try to restrict the 
Lessee's ability to assign its interest under the Oil and Gas Lease to those companies that the Lessor 
approves in advance. If the Lessor has sufficient bargaining power to negotiate this provision, it should 
use the following language: "The rights of either party hereunder may be assigned in whole or in part 
and the provisions hereof shall extend to their heirs, successors and permitted assigns; provided 



however any assignment of this Lease by Lessee without the prior written consent of Lessor, which 
may not be unreasonably withheld, shall be void."  

12. Implied Covenants and Express Covenants. In the early years of oil and gas leasing, the oil 
companies had a huge advantage over the mineral owners in terms of sophistication, bargaining power, 
access to attorneys and inside knowledge. The courts recognized this disparity by developing a body of 
law to protect the mineral owners from their Oil and Gas Leases, which were essentially deemed by the 
courts to be adhesion contracts. This body of law morphed into a series of covenants that the courts 
implied into oil and gas leases. In general, these implied covenants were grouped into a series of 
"implied duties" on oil companies to properly manage and administer their Oil and Gas Leases, to 
prevent drainage of reservoirs by competing oil companies on adjacent tracts, to market production, to 
reasonably develop known oil and gas reserves, and otherwise to protect the mineral owner. As mineral 
owners became more sophisticated and able to protect themselves, they hired attorneys to negotiate and 
draft the Oil and Gas Leases, and as this paper demonstrates, the playing field between oil companies 
and mineral owners has been greatly equalized. The courts began to realize this trend, and developed a 
new body of law that says implied covenants do not exist when there is an express covenant that 
generally covers the area of concern. In practice, the Lessor should try to anticipate all potential pitfalls 
and situations that could arise during the life of the Lessor’s oil and gas lease, but it truly is impossible 
to accomplish this feat given changes in technology, unknown variables and other matters that may 
arise. Therefore we recommend the Lessor to have the implied covenants stay in force, so that its 
express covenants can be buttressed when necessary. One way to accomplish this is to simply state as 
follows: "All covenants implied by common law into oil and gas leases by the common law of the state 
of _______ shall be incorporated into this Oil and Gas Lease as if expressly set forth herein, and shall 
be deemed to co-exist with all of the express covenants recited herein." A more sophisticated way of 
saying the same thing would be as follows: "No express obligation imposed on Lessee shall relieve it 
of any otherwise existing duty of exploration, development, operation, marketing or production, except 
to the extent of direct conflict with such express obligation, and all such express obligations shall be 
construed as providing minimal standards only."  

13. Information. As noted above, it is helpful to understand the oil and gas lease transaction as a 
partnership between the mineral owner (Lessor; the provider of the mineral land to be explored) and 
the oil company (Lessee; the provider of the capital and the holder of the expertise to drill and 
produce). While not a legal partnership, the best Lessor/Lessee relationships derive from mutual 
respect between the parties and an honest sharing of information. As parties in a competitive industry, 
most oil companies hold their information "close to the vest." As a royalty owner, however, the Lessor 
has a legitimate interest to know what is going on with respect to the Lessee's operations. The Lessor 
therefore should try to negotiate an "information provision" into its oil and gas lease, whereby the 
Lessor is the beneficiary of receiving relevant information from the Lessee. The following language is 
an example: "Lessee agrees to furnish Lessor promptly with daily drilling, completion and related 
reports via e-mail to ___________________ (or such other e-mail address as Lessor may later 
designate) at the same time it sends such reports to all interested parties. Lessee additionally agrees to 
promptly send copies to Lessor of all electrical logs taken, promptly after taking same, and a copy of 
each well log, drill stem test or core analyses promptly after completion of each well drilled on the 
leased premises or drilled by Lessee within one thousand five hundred feet (1,500’) of the leased 
premises, and Lessee agrees to divulge to Lessor true and correct information as requested by Lessor as 
to such well and the production therefrom, and such technical information as Lessee may acquire and 
which is readily available with respect to the sands and formations encountered in such well. Lessor 
agrees, upon Lessee's request, not to divulge to any other person information given to Lessor by Lessee 



as herein provided, until such information is released by Lessee to the general public. Subject to 
compliance with Lessee’s safety regulations, Lessor shall have the right to be present when wells and 
tanks are gauged and measured and shall have the right to examine all run tickets and to have full 
information as to production and runs and copies of all run tickets and copies of production reports 
filed with the {identify the applicable state regulatory agency}. Lessee shall furnish Lessor within ten 
(10) days of the filing of same (or within ten (10) days of Lessee's receipt of same, if filed by any third 
parties) with the {state specific regulatory agency for the state in question} or with any other 
governmental agency, state or federal, copies of all notices, reports, applications, information and other 
instruments filed with any such agency, including, but not by way of limitation, applications for field 
spacing rules, or exceptions from same, well locations, production reports, allowable, productive 
acreage determinations, or any other documents affecting the leased premises. In the event any notice is 
given or required by law to be given to Lessee by any offset operator or other third party concerning 
any hearing of any type affecting the leased premises, or if Lessee has notice or actual knowledge of 
any such hearing, Lessee agrees to notify Lessor thereof within ten (10) days of Lessee's receipt of such 
notice or knowledge, but in all events prior to the date of any hearing. Upon Lessor giving Lessee ten 
(10) days prior written notice, Lessor shall have the right at any time during the term of this Lease to 
review all seismic, proprietary or spec shoot data relating to the Lands which Lessee is not prohibited 
by applicable agreement from disclosing to Lessor, in Lessee’s offices, not to exceed twenty-four 
cumulative hours on five (5) consecutive days, during normal business hours. Lessee shall furnish 
Lessor a workstation to review any three-dimensional seismic data."  

14. Miscellaneous Provisions. We recommend that the Lessor close the Oil and Gas Lease with 
a list of various minor provisions that could prove to be very important down the road. An example is 
as follows:  

"A. Acreage Amounts. For determining the amount of any payments hereunder, the leased 
premises shall be treated as comprising _______ acres, more or less, in __________ County, 
________. In the event the leased premises, or any portion thereof, are later found to contain more 
acres than stated above by virtue of a legitimate, on-the-ground survey, then that actual acreage figure 
shall control all prospective payments hereunder and Lessee shall be liable to pay the difference for any 
underpayments theretofore made.  

B. Relationship of Parties. This Lease is not intended to create any partnership, association, 
association for profit, or any other relationship by which any of the parties hereto shall be liable for the 
acts, either of omission or commission, of the other parties.  

C. Survival. The termination of this Lease in whole or in part shall not alter or diminish the 
rights or obligations of the parties which may have previously accrued, including, without limitation, 
rights or obligations created by the indemnity and hold harmless provisions contained hereinabove. 
Any provision herein which may be determined void or against public policy shall not affect any other 
provision herein, and the entire Lease shall remain valid and in force and effect save and except for 
such provision.  

D. Governing Law. This Lease shall be governed by and construed under the laws of the State of 
_______, and venue for any claim made hereunder shall be in the appropriate state district court in the 
county or counties in which the leased premises are located.  

E. Releases. Failure to promptly release any acreage in writing as required herein shall result in 
reasonable liquidated damages payable to Lessor of One Hundred U.S. Dollars ($100.00) per day, to 



begin accruing on the date that is thirty (30) days after Lessee’s receipt of written request for such 
release. Such liquidated damages shall escalate to Five Hundred U.S. Dollars ($500.00) per day after 
the 90th day of liability by Lessee. Such amounts are decided upon as being a reasonable amount given 
the fact that such acreage will have its title clouded and be generally unable to be leased while such 
cloud exists. Such remedy shall not be exclusive, and Lessor may also elect to sue to have such cloud 
removed, whereupon Lessee shall also be liable for Lessor’s reasonable and necessary attorney’s fees 
incurred in connection therewith.  

F. Binding Effect; Amendments; Integration; No Third Party Beneficiaries. The terms of this 
Lease shall be binding upon and inure to the benefit of the parties hereto and their respective permitted 
successors and assigns. This Lease may not be amended, supplemented, extended, or otherwise 
changed,except by a writing that refers to this Lease and is executed by the parties hereto. This Lease is 
the final, complete, and exclusive expression of the agreements of the parties hereto with respect to the 
matters covered by this Lease. No third party is a beneficiary of this Lease. Nothing in this Lease 
confers any right, privilege, or remedy on any person, other than the parties hereto and their respective 
permitted successors, assigns, and legal representatives.  

G. Discovery Rule. Any cause of action to be asserted by Lessor hereunder shall not accrue until 
such time as an average, reasonable person, under the same or similar circumstances, would have 
learned of the existence of such cause of action, and such determination shall not be affected by 
whether the existence of such cause of action could have been discovered by Lessor had it consulted 
public records.  

H. Effective Date. The effective date of this Lease shall be ___________, 20__.  

I. Multiple Counterparts. This Lease may be executed in multiple counterparts, each of which 
shall be deemed an original, and all of which together shall constitute one and the same document."  

D. Conclusion on Oil and Gas Lease Transactions. Before you "sign on the dotted line" to conclude 
your oil and gas lease transaction with the oil company, please note the following. You should not 
deliver the signed and notarized lease to the oil company's representative unless you simultaneously 
receive, or have already received, the bonus payment, or have made other arrangements to ensure that 
you receive your funds. If you deliver the signed, original document before you have received your 
bonus payment, you may regret that you have turned over your most significant leverage. Also, please 
be wary to not accept a "sight draft" or other document that may look like a negotiable financial 
instrument that is not a certified check. So-called "sight drafts" appear on their face to be negotiable 
instruments, but in reality they are not. Such documents provide for a stipulated number of days before 
they can be submitted for payment from the oil company's bank, and at such time the release of funds 
to your account is purely at the discretion of the payor. We prefer to receive a wire transfer to our bank 
account of certified funds before we deliver the original lease. Receipt of a certified check or, if we are 
very comfortable with the payor's reputation and honesty, receipt of a business check may be 
warranted.  

Once the bonus payment funds are delivered, the oil company usually takes responsibility for filing the 
original Lease, or a Memorandum thereof, in the appropriate public records of the county in the state 
where the minerals are situated. From this point on, it is usually a "waiting game" to see the Lessee's 
next move within the time permitted by the grant of the primary term of the Oil and Gas Lease.  

While we cautioned above that there is no such thing as a "standard form of "Oil and Gas Lease," we 



want you to be able to see what a complete Oil and Gas Lease looks like. Therefore, please follow this 
hyperlink for a commonly used form: (INSERT}. In conclusion, however, we reiterate that each 
transaction may have particularly specific situations and needs that require a customized Oil and Gas 
Lease form to be used. Again, we recommend that you consult qualified legal counsel who is licensed 
to practice law in the state where the minerals are located.  

II. Surface Use Agreements.  

As noted above, sometimes a piece of land may have "split estate ownership," meaning that in a 
prior transaction the ownership of the mineral estate and surface estate was severed so that different 
parties own each. While the mineral estate is considered in most states to be the dominant estate in the 
event of conflict, most states also require the owner of the mineral estate to provide for "due 
accommodation" of the needs of the surface estate. For example, in Getty Oil Co. v. Jones, 470 S.W. 2d 
618 (Tex. 1971), the Texas Supreme Court held that an oil company would have to move its surface 
facilities for producing oil so that the surface owner could use its pivot irrigation system. In order to 
benefit from this so- called "Accommodation Doctrine," the surface owner must be able to prove the 
following elements: (1) the mineral lessee has non-interfering and reasonable ways and means of 
producing the minerals; (2) the use of such ways and means will obviate the abandonment by the 
surface owner of its existing use of the surface; and (3) the alternatives available to the surface owners 
would be impractical and unreasonable under all conditions. The Colorado Supreme Court also adopted 
a form of accommodation doctrine in Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997).  

The legislatures of several western states recognized the difficulties suffered by surface owners 
with respect to mineral exploration and development on their properties, especially in the "split estate" 
situation where the surface owner received no benefits from the minerals. These states enacted 
legislation whereby oil companies are required to take certain actions with respect to split estate 
situations; some require the lessee to take certain efforts to negotiate a Surface Use Agreement before 
entry onto the surface estate is permitted. The following is a list of those states and their respective 
statutes that protect surface estate owners with respect to oil and gas development.  

Alaska - Alaska Admin. Code tit. 11, Sec. 83.158  

Colorado - Colorado Rev. Stat. Sec. 34-60-127  

Montana - Montana Code Annotated Secs. 82-10-501 to 511  

New Mexico - New Mexico Statutes Annotated Secs. 70-12-1 to -10  

North Dakota - North Dakota Century Code Secs. 38-11.1-01  

South Dakota - South Doakota Codified Laws Secs. 45-5A-1 to -11  

Utah - Utah Code Annotated Secs. 40-6-2, -5, -20, -21  

Wyoming - Wyoming Statutes Annotated Secs. 30-5-401 to -410  

In most of the states that have these statutes, the mineral owner and/or lessee of the mineral 
owner is required to provide notice to the surface owner prior to commencing drilling operations. Such 
notice usually must be in a writing delivered more than 10 days before operations are to be 
commenced. The typical notice requires: (1) location of the entry point to the surface; (2) the date that 



drilling operations will commence; (3) delivery of a copy of the application for drilling permit; (4) the 
name, address and telephone number of the drilling operator; (5) an offer to negotiate in good faith any 
proposed changes to the proposed plan of operations; and (6) a copy of the relevant statute. Most state 
laws require that the surface owner be compensated for pipeline installation and other surface 
disturbances. If the operator and surface owner cannot reach an agreement on damages, the operator 
has the right to proceed with the development, and the damages will be resolved later by litigation or 
arbitration. In Colorado, an operator cannot proceed with the construction of a pipeline without a 
written agreement executed by both parties, unless it uses a pipeline company that has the legal right to 
use eminent domain/condemnation law. In Wyoming, the appropriate state agency will not approve an 
application for drilling permit with out certification by the operator that it has provided notice of the 
proposed operations to the surface owner and attempted good faith negotiations to reach an agreement 
or waiver, and reached an agreement with the surface owner, or, in the absence of an agreement 
because of a failed negotiation, the operator must certify that it has obtained a surface protection bond.  

Rather than reinvent the wheel, we are fortunate that a panel of expert oil and gas attorneys 
recently wrote an excellent tome on the topic of Surface Use Agreements. These attorneys have given 
their permission to reproduce their article for the benefit of the Western Landowners' Alliance at the 
following hyperlink: {INSERT} We thank them for their generosity and expertise.  

As with Oil and Gas Leases, there is no such thing as a "standard form of Surface Use 
Agreement." But, since many of you may be curious what such an Agreement may look like, we have 
provided three common forms in the following hyperlinks:  

 
 





  
 
SURFACE USE AND DAMAGE AGREEMENT (Sample 1)  

This Agreement is made and entered into between ______________________________ 
____________________________________________, of ________________, ____________, 
Wyoming ___________ ("Owner") and __________, of _____________, ____________, __________ 
______ ("Operator").  

IT IS AGREED AS FOLLOWS: 1. The Land. Operator holds interests in oil and gas leases covering 
the following described lands  

situate in Sheridan County, Wyoming:  

Township_____________ , Range_______________ , .  

Sections  

Sheridan County, Wyoming  

and Owner owns the _________________, which includes the surface of the above described lands. 
This Agreement covers Operator’s activities on and access across the above described lands only.  

2. Shallow Rights Only. Notwithstanding any other provision of this Agreement, the rights granted to 
Operator hereunder shall be limited to operations related to the drilling and producing of wells to the 
Fort Union coal formation. Surface damages for operations related to the drilling and producing of 
wells to greater depths shall be by a separate agreement to be negotiated by Operator and Owner.  

3. Right-of-Way. Owner grants Operator, its employees and designated agents, a private right-of- way 
to enter upon and use the above described lands for the purpose of drilling, completing and producing 
oil and gas wells on Owner's land. However, access to the above described lands on Owner’s portion of 
the private road known as the "_____________" shall be by separate agreement.  

4. Notification and Consultation. Operator shall notify Owner prior to entry upon Owner's land and 
shall consult with Owner as to the location of each well, road, pipeline, power line, pod or battery site, 
gathering system and other facility to be placed on Owner's land. To the maximum extent possible, 
Operator will use existing roads on Owner's land for its operations, and if construction of a new road is 
required, Operator will consult with Owner, and following such consultation locate the new road in a 
manner so as to cause the least interference with Owner's operations on the affected lands. If a pipeline 
or gathering system is to be installed by Operator, Operator will locate the pipeline and gathering 
system in a manner so as to cause the least interference with Owner's operations on the affected land. 
Operator shall notify Owner when each drilling and production operation for any well drilled on the 
above-described land has been completed and when Operator is permanently or temporarily absent 
from the surface.  

5. Termination of Rights. The rights granted by Owner to Operator shall terminate when the Oil and 
Gas Lease terminates, Operator ceases its operations on the land, upon Operator's notification to Owner 
of Operator's intention to cease operations, or if Owner so elects, upon a breach of this Agreement by 
Operator, whichever shall occur first. Upon termination of this Agreement, Operator will execute and 
deliver to Owner a good and sufficient recordable release and surrender of all of Operator's rights under 



this Agreement, and will promptly remove all equipment and property used or placed by Operator on 
Owner's land unless otherwise agreed by Owner in writing.  

6. Nonexclusive Rights. The rights granted by Owner to Operator are nonexclusive, and Owner 
reserves the right to use all access roads and all surface and subsurface uses of the land affected by this 
Agreement and the right to grant successive easements thereon or across on such terms and conditions 
as Owner deems necessary or advisable.  

7. Payments. As compensation for surface damages, Operator will pay to Owner the following:  

a. Stratigraphic Test. $__________ per stratigraphic test (well drilled only to obtain geologic 
information which is not completed for production) on Owner's land. This amount shall be 
paid by Operator to Owner before entering upon the premises to drill.   

b. Well Locations. $__________ for each well location. This amount shall be paid by 
Operator to Owner before entering upon the premises to drill the well. Operator shall also 
pay to Owner an annual rental of $__________ per year for each well site location. This 
annual payment shall be made on the anniversary date of the commencement of drilling of 
each well in each and every year until the well has been plugged and abandoned and the 
location of any roads and pipelines constructed in connection therewith have been 
reclaimed as provided herein.   

c. Roads. Operator shall pay to Owner an initial access fee of $_________ per rod for use of 
existing roads on Owner's land, and the rate of $_________ per rod for new roads 
constructed by Operator or existing roads improved by Operator on Owner's land. 
Operator shall pay to Owner an annual access rental at the rate of $_________ per rod for 
use of roads on Owner’s land. The annual payment shall commence one year from the 
anniversary date set out in Paragraph 7.b. above for the well or wells served by such road, 
and shall be made on the anniversary date in each and every year thereafter until the road 
is reclaimed and restored by operator as provided herein. Operator shall provide Owner 
with a plat showing the location and length of all roads promptly after their first use, 
construction or improvement.   

d. Pipelines.   

i) For each gas gathering system pipeline and each water pipeline less than 8 inches in diameter 
installed by Operator, Operator shall pay to Owner the sum of $_________ per rod for each such 
pipeline unless pipelines are located in the same ditch, in which case a single payment shall be made. A 
take up of any such pipeline shall be at the rate of $_________ per rod. For pipelines 8 inches in 
diameter or larger installed by Operator, Operator shall pay to Owner the sum of $_________ per rod 
for each such pipeline. A take up of any such pipeline shall be at the rate of $_________ per rod. 
Payments for pipelines shall be made by Operator to Owner within fifteen (15) days after installation or 
take up of the pipeline. There shall be no annual rental payment.  

ii) The pipelines referred to in this paragraph are only those gathering system pipelines used in 
connection with wells drilled on Owner’s land or as allowed pursuant to Paragraph 8 below. Surface 
damages for high pressure (greater than 970 psi) gas transmission pipelines serving lands other than 
those owned by Owner shall be by separate agreement.  

iii) Operator shall be responsible for backfilling, repacking, reseeding and re-contouring the surface so 



as not to interfere with Owner's operations. Operator shall provide Owner with a plat showing the 
length and location of all pipelines and gathering systems promptly after their installation. All pipelines 
and gathering systems located by Operator on the premises shall be buried to the depth of at least three 
(3) feet below the surface. Owner reserves the right to occupy, use and cultivate the lands affected by 
such pipelines, and to grant such rights to others, so long as such use does not interfere with Operator's 
operations. If Operator fails to use any pipeline for a period in excess of 24 consecutive months, the 
pipeline shall be deemed abandoned and Operator shall promptly take all actions necessary or desirable 
to clean up, mitigate the effects of use, and render the pipeline environmentally safe and fit for 
abandonment in place. All such clean up and mitigation shall be performed in compliance with all 
federal, state and local laws and regulations.  

e. Gathering, Metering and Compression Sites. For each central gathering facility or 
“battery site” Operator shall pay to Owner an initial fee of $_________. This amount 
shall be paid by Operator to Owner before entering upon the premises to construct the 
battery site. Operator shall also pay to Owner an annual rental of $_________ per year 
for each battery site location.   

f. Power Lines.  

. i)  Operator will consult with Owner and with the independent power company 
supplying power to Operator with respect to the location of overhead power lines 
prior to construction. Overhead power lines will be constructed so as to cause the 
least possible interference with Owner's visual landscape and Owner's existing 
and future ranching operations, and, to the maximum extent possible, overhead 
power lines will be constructed along fence lines or property lines. Construction 
shall not begin unless Owner has consented to the location of such power lines.   

. ii)  All power lines constructed by Operator downstream of the independent power 
company's meters shall be buried and all power line trenches shall be fully 
reclaimed and reseeded to the satisfaction of Owner. For buried power lines, 
Operator shall pay Owner a one-time payment of $________ per rod unless such 
power line is installed in the same ditch and at the same time as the pipelines 
described herein, in which case there will be no duplication of payment.   

g. Increase or Decrease in Payments. On the fifth anniversary of this Surface and Damage 
Agreement, and every five years thereafter, surface damage payments provided for in 
this paragraph shall be increased or decreased (but never below the amounts stated 
herein) by a percentage equal to the increase or decrease in the Consumer Price Index as 
published by the United States Department of Commerce for the preceding five year 
period.   

8. Limitation on Rights. Owner's land may not be used in connection with operations on other lands 
owned by Owner which are not described herein or on other premises not owned or leased by Owner 
without Owner’s written consent.  

9. Locations. All well site locations shall be limited to approximately one (1) acre of land while 
drilling and no more than one-half (1⁄2) acre for permanent facilities. No wells shall be drilled within 
1,000 feet of any residence, house or barn on the property without the prior written consent of Owner. 
No housing or dwelling unit shall be constructed or placed on Owner's land by Operator.  



10. Operations. Operator shall at all times keep the well sites and the road rights-of-way safe and in 
good order, free of noxious weeds, litter and debris, and shall spray for noxious weeds upon reasonable 
demand therefor by Owner. All cattleguards and fences installed by Operator shall be kept clean and in 
good repair. Operator shall not permit the release or discharge of any toxic or hazardous chemicals or 
wastes on Owner's land. Operator shall remove only the minimum amount of vegetation necessary for 
the construction of roads and facilities. Topsoil shall be conserved during excavation and reused as 
cover on disturbed areas to facilitate regrowth of vegetation. No construction or routine maintenance 
activities will be performed during periods when the soil is too wet to adequately support construction 
equipment. If such equipment creates ruts in excess of two inches deep, the soil shall be deemed too 
wet to adequately support construction equipment. All culverts shall be at least 18 inches in diameter. 
All surface facilities not subject to safety requirements shall be painted to blend with the natural color 
of the landscape. Only truck mounted drilling rigs will be allowed to drill on the property, and no 
seismic operations shall be permitted without Owner’s written consent.  

11. Consolidation of Facilities. Whenever possible, Operator will consolidate its facilities for as many 
wells as practical. Incoming power will be located at centralized points to minimize to the maximum 
extent possible the construction of above ground power lines. Battery sites will serve as many wells as 
possible. The consolidated facilities may not be used for operations connected with lands not owned by 
Owner or with lands owned or leased by Owner which are not described herein.  

12. Dry Hole. If Operator does not discover oil and gas in paying quantities at a well site and 
determines the well to be a "dry hole" or upon cessation of production, Operator will give Owner thirty 
(30) days written notice of the opportunity to take over any abandoned well and convert the well to a 
water well. If Owner elects in writing to take over the abandoned well and convert the well to a water 
well, then the Owner will assume all liability and costs associated with the well thereafter, and both 
parties shall execute any and all documents necessary to provide that the water in the well shall become 
the property and responsibility of the Owner. If Owner does not elect to take over the well and convert 
it to a water well, then Operator shall fill and level the location, re- contour the location, distribute the 
top soil, make the location ready for reseeding and reseed the area, and plug and abandon the well as 
required by applicable law and regulations. All cleanup and restoration requirements shall be 
completed, if weather permits, by Operator within six (6) months after termination of drilling or 
production activities at the well site.  

13. New Roads. Any new roads constructed by or for Operator shall be limited to twenty (20) feet in 
width for the actually traveled roadbed, together with a reasonable width, not to exceed fifteen (15) feet 
from the edge of the actually traveled roadbed for fills, shoulders and crosses. No permanent roads will 
be constructed unless absolutely necessary and Owner consents to the construction and location of the 
road. Operator shall annually maintain existing and newly constructed roads used by Operator to the 
satisfaction of Owner, which maintenance may include shaling, ditching, graveling, blading, installing 
and cleaning culverts, and spraying for noxious weeds.  

14. Fences. Operator shall construct stock-tight fences around any dangerous area, including any pits 
where Operator drills wells. Operator shall rehabilitate and restore all disturbed areas caused by 
Operator's operations within six (6) months after termination of drilling or production activities at the 
well site and right-of- way, unless inclement weather prevents such rehabilitation and restoration 
within that time period.  

15. Cattleguards. Operator shall construct cattleguards with wings at all fence crossings designated by 
Owner. Installation of the cattleguards shall be at the sole cost and expense of Operator. Cattleguards 



shall not be less than 16 feet wide by 8 feet across and shall be set on concrete sills not less than 24 
inches high by 16 inches wide. Fence braces shall be installed on each side of the cattleguards. Fence 
braces shall be constructed of like quality material and installed in like style and form as the fence 
braces currently constructed on Owner’s lands. Cattleguards shall be constructed approximately 6 
inches above the existing grade of the road so that water does not run into the cattleguard. Operator 
shall be responsible for maintenance of all cattleguards used by Operator, together with wings and 
attached braces. All cattleguards currently in existence on roads used by Operator which are not 
aligned with existing fence lines shall be reconstructed by Operator so as to be in line with the fence.  

16. Improvements. No fences, cattleguards or other improvements on Owner's property shall be cut or 
damaged by Operator without the prior written consent of Owner and the payment of additional 
damages or the institution of other safeguards to protect the rights and property of the Owner. Upon 
final termination of Operator's rights under this Agreement, Operator shall return all roads and other 
rights-of-way or sites as near as practical to the condition which they were in prior to the execution of 
this Agreement, unless otherwise agreed by Owner. Unless otherwise agreed by Owner, all disturbed 
areas caused by Operator's activities will be reseeded. Cattleguards shall be removed and fences 
restored as near as practical to the original condition unless otherwise agreed by Owner, in which case 
all cattleguards installed by Operator shall become the property of Owner. All cattleguards and fences 
installed by Operator shall be kept clean and in good repair.  

17. Fencing of Access Roads. Operator will not fence any access roads without the prior consent 
of Owner.   

18.Purchase of Shale and Water. To the extent that Operator’s activities require the use of shale, 
 gravel, or water, where reasonable and practicable Operator shall purchase shale, gravel, or water from 
Owner at the rates prevailing in the area. Operator recognizes Owner’s concern about importation of 
noxious weeds onto Owner’s land and, therefore, agrees wherever possible to purchase shale, gravel, or 
water from Owner.  

19. First Preference for Work. Operator shall give first preference to Owner in awarding contracts for 
any work required to be performed on Owner’s land pursuant to the terms of this Agreement, including 
but not limited to earthmoving, grading or plowing roads, spraying noxious weeds, or reseeding, 
provided that Owner has the equipment necessary to accomplish the work, is capable of adequately 
performing the work and is willing to perform the work at rates prevailing in the area.  

20. Payments. The payments herein provided are acknowledged by Owner as sufficient and in full 
satisfaction for damages to Owner caused or created by the reasonable and customary entry, rights-of-
way and operation and use of the roads and well sites, but do not include damage to livestock, 
buildings or improvements, or injuries to persons or to any damage or destruction caused to Owner's 
wells or water supply on the property. Operator shall be liable for damages if, as a result of its 
operations hereunder, any water on or under the premises which had been potable is affected to the 
extent that it is rendered nonpotable for humans, cattle or other ranch animals on Owner's premises, or 
any such water supply, well or reservoir be destroyed or its output diminished. Operator shall be liable 
for any downstream damage caused to other lands or the operations of other landowners. This 
Agreement does not relieve Operator from liability due to Operator's negligence or due to spills or 
discharges of any hydrocarbon or toxic or hazardous chemicals or wastes, or from leaks or breaks in 
Operator's pipelines. Damage to livestock and damage to crops shall be paid for by Operator at current 
market value. Any fires caused by Operator’s personnel, agents, or assigns shall be paid for by paying 



the cost of replacement pasture, the costs of trailing or trucking cattle to replacement pasture plus 
replacement and/or repair costs for all personal property destroyed or damaged. The cost of 
replacement pasture will be determined by the amount generally accepted in the area for like kind 
pasture.  

21. Restoration. Unless Owner otherwise agrees in writing, upon termination of any of Operator’s 
operations on Owner’s land, Operator shall fully restore and level the surface of the land affected by 
such terminated operations as near as possible to the contours which existed prior to such operations. 
Operator shall use water bars and such other measures as appropriate to prevent erosion and nonsource 
pollution. Operator shall fully restore all private roads and drainage and irrigation ditches disturbed by 
Operator’s operations as near as possible to the condition which existed prior to such operations. All 
surface restoration shall be accomplished to the satisfaction of Owner.  

22. Reseeding. All reseeding shall be done with suitable grasses selected by Owner and during a 
planting period selected by Owner. Reseeding shall be done at the rate of twelve (12) pounds of seed 
per acre for range land, and an amount to be determined by Owner for irrigated ground. In the absence 
of direction from Owner, no reseeding (except for borrow pits) will be required on any existing access 
roads. It shall be the duty of Operator to insure that a growing ground cover is established upon the 
disturbed soils and Operator shall reseed as necessary to accomplish that duty. It shall further be the 
duty of Operator to inspect and control all noxious weeds as may become established within areas used 
or disturbed by Operator. Operator shall inspect disturbed areas at such times as Owner shall 
reasonably request in order to determine the growth of ground cover and/or noxious weeds, and 
Operator shall reseed ground cover and control noxious weeds from time to time to the extent 
necessary to accomplish its obligations hereunder. Operator recognizes that this shall be a continuing 
obligation and Operator shall reseed ground cover and/or control noxious weeds until areas disturbed 
by Operator are returned to as good condition as existed prior to construction.  

23. No Warranty. Owner makes no warranty of title or otherwise in entering into this Agreement.  

24. Nondisturbance. Operator and its employees and authorized agents shall not disturb, use or travel 
upon any of the land of Owner not subject to this Agreement.  

25. Firearms and Explosives. None of Operator's employees or authorized agents or any other person 
under the direction or control of Operator shall be permitted to carry firearms or any weapon while 
crossing Owner's property, and such persons shall not hunt or fish on Owner's property and shall not 
trespass on Owner's property for the purposes of hunting or fishing or recreational uses. No dogs will 
be permitted on Owner's property at any time. No explosives shall be used on Owner's property. 
Operator will notify all of its contractors, agents and employees that no dogs, firearms, weapons, 
hunting, fishing or recreational activities will be allowed on Owner's property.  

26. Surface Owner’s Water. Operator shall not disturb, interfere with, fill, or block any creek, 
reservoir, spring, or other source of water on Owner’s land. Before conducting any drilling operations, 
Operator, at its sole cost and expense, will measure or cause to be measured the static water level and 
productive capacity of all water wells and springs located on Owner’s land within one mile of 
Operator's wells, and will test the water wells for the presence of methane. Operator shall also provide 
Owner a chemical analysis of all wells and springs within one mile of Operator’s wells, which analysis 
shall measure, at a minimum, the following:  

pH  



Hardness (ppm and grains/gallon)  
Conductivity (mmhos/cm)  
Sodium Absorption Ratio  
Adjusted Sodium Absorption Ratio  
Cation/Anion Ratio  
PPM of Calcium, Magnesium, Potassium, Sodium, Iron  
Total Alkalinity (CaCO3)  
Carbonate  
Bicarbonate  
Hydroxide  
Chloride  
Sulfur as SO4  
Salt Concentration (TDS)  
Boron  
Nitrate  
Nitrite  
Ammonia Nitrogen  
Phosphorus  
Methane  

Owner shall be notified prior to such testing and measuring and Owner or its agents or representatives 
shall have the right to be present during such testing and measuring. The results of these tests and 
measurements will be immediately provided to Owner. Operator shall establish a continuing water well 
monitoring program to identify changes in the capacity of any water wells located on Owner’s land and 
in the methane content of the wells, and Operator shall immediately provide that monitoring data to 
Owner.  

27. Loss or Impairment of Water Wells or Springs. In the event that any water well or spring 
located on Owner’s land is lost or materially diminished in productivity, or the quality of water 
produced by such well or spring is reduced so that the water is unusable by livestock or humans (as the 
case may be), as a result of production of oil, gas, or water by Operator, Operator shall, at its expense, 
immediately repair or replace any water well or spring which is lost or diminished in productivity with 
a new water well or spring at least equal in productivity and quality of water to the lost or diminished 
well or spring, using a water well drilling contractor acceptable to Owner.  

28. Produced Water. Surface discharge of produced water will be allowed on Owner’s land only with 
Owner's prior written consent, and only after Owner has approved, in writing, Operator’s written water 
management plan for each discharge point located on Owner’s land. In any event, such discharge will 
be permitted only if it does not degrade or adversely affect the quality of water in reservoirs and water 
courses on Owner's land or otherwise damage Owner’s land. If Owner does not consent to surface 
discharge of produced water, Operator shall be responsible for piping water off Owner’s land and 
making appropriate arrangements for discharge with adjacent landowners. All water produced and 
discharged from Operator's wells shall be produced and discharged in accordance with all applicable 
rules and regulations of any governmental authority. Whenever possible, and if Owner so consents, the 
produced water shall be discharged directly into an existing drainage system or reservoir, if allowed by 
applicable laws and regulations, and if the discharge will not degrade or adversely affect the quality of 
water in the drainage system or reservoir, so that the Owner may make beneficial use of the water. 
Produced water shall be discharged in a way so as to cause the least amount of surface disturbance and 



damage to Owner's land.  

29. Reservoirs. If Owner consents to the discharge of produced water but does not wish Operator to 
discharge any of its produced water into Owner’s existing reservoirs, Operator shall be solely 
responsible for finding a suitable water discharge location acceptable to Owner, building the necessary 
catchment structures (including pipelines, dikes, dams, and outlet piping) and maintaining the same at 
its sole cost, risk and expense. Similarly, if Operator requests and is granted permission to use any of 
Owner’s reservoirs, should any such reservoirs require modification, upgrading and/or improvement to 
be able to hold Operator’s produced water, any such modification, upgrading or improvement shall be 
done at Operator’s sole cost, risk and expense. Owner shall not be responsible for payment of any cost 
associated with Operator’s development activities which shall include, but not be limited to water 
discharge, catchment of produced water or maintenance of any related facilities.  

30. Water Well Mitigation Agreement. Operator is aware that its operations may impact domestic 
and/or agricultural water wells in the vicinity of coal bed methane producing wells. In order that the 
parties hereto may avoid potential future conflict regarding loss of use or degradation of existing water 
wells by Owner, Owner and Operator hereby adopt the terms and conditions of the Water Well 
Mitigation Agreement attached hereto as Exhibit "A," to the extent that the terms of Exhibit "A" are not 
inconsistent with the terms of this Agreement.  

31. Enforcement Costs. If Operator defaults under this Agreement, Operator shall pay all costs and 
expenses, including a reasonable attorney's fee, incurred by Owner in enforcing this Agreement.  

32. Time. Time is of the essence in this Agreement.   

33. Indemnification. To the maximum extent permitted by law, Operator will indemnify, defend 
and  hold Owner, and if applicable, Owner's officers, directors, employees, agents, successors 
and assigns harmless from any and all claims, liabilities, demands, suits, losses, damages and 
costs (including, without limitation, any attorney fees) which may arise out of or be related to 
Operator's activities on Owner's property (including, without limitation, any claims that 
Operator's operations hereunder are either illegal, unauthorized, or constitute an improper 
interference with any parties' rights, or have damaged the lands or operations of adjacent 
landowners, and including any claims based on the alleged concurrent negligence of Owner).  

34. Compliance with Law. Operator shall conduct operations and activities in accordance with 
existing local, state and federal laws, rules and regulations.  

35. Release. To the maximum extent permitted by law, Operator releases and waives and discharges 
Owner, and, if applicable, Owner's officers, directors, employees, agents, successors and assigns from 
any and all liabilities for personal injury, death, property damage or otherwise arising out of Operator's 
operations under this Agreement or use of Owner's property.  

36. Notice. Notice may be given to either party to this Agreement by depositing the same in the United 
States mail postage prepaid, duly addressed to the other party at the address set out below the party's 
signature on this Agreement. Such notice shall be deemed delivered when deposited in the United 
States mail.  

37. Designated Contact Person. Operator and Owner will each from time to time designate an 
individual, with appropriate twenty-four hour telephone and fax numbers, who is to be the primary 



contact person for discussions and decisions concerning matters related to this Agreement.  

38. Recording. This Agreement may not be recorded without the written consent of Owner.   

39. Construction of Agreement. This Agreement shall be construed under the laws of the State of 
Wyoming.  

40. Nonassignability. This Agreement shall not be assigned by Operator to any other entity either in 
whole or in part, unless Owner consents in writing to such assignment.  

41. Binding Effect. This Agreement is binding upon the successors and assigns of the parties. DATED 
this _______ day of _____________________, 1999.  

 

OWNER  

                                           _____________________________ 
                                           _____________________________ 
                                           _____________________________ 
                                           _____________________________ 

 

By: ________________________________________  

Title: ________________________________________  

Address:__________________ _______, __ _____  

 

OPERATOR  

                                           _____________ 
By: ________________________________________  

Title: _________________________________________  

Address:_______________ 

  ________________ 

 
 
 
 
 
 

 



SURFACE USE AGREEMENT (sample 2)  

This Agreement is made and entered into between _______________ owned by 
_____________________________, ___, __________________________________, of 
_____________, __________, Wyoming _____ ("Owner") and _____________ , of 
___________________________, __________, ____________ _____ ("Operator"). It is agreed as 
follows:  

1.  Stratigraphic Test Well. Operator desires to drill one stratigraphic test well on a federal oil and 
gas lease owned by Operator. The location of the stratigraphic test well is as follows:  

Township North/Range  
Section :  
Sheridan County, Wyoming  

The surface of the above described lands is owned by Owner.  

2.  Right-of-Way. Owner grants Operator, its employees and designated agents, a private right-of-
way to enter upon and use the property of Owner for the purpose of drilling and testing one, and only 
one, stratigraphic test well on the lands described above.  

3.  Notification. Operator shall notify Owner prior to entry upon Owner’s lands and shall consult 
with Owner as to the location of the roads to be used by Operator to access its stratigraphic test well. 
To the maximum extent possible, Operator will use existing roads on Owner’s lands for its operations, 
and if construction of a new road is required, Operator will locate the new road in a manner so as to 
cause the least interference with Owner’s operations on the affected lands.  

4.  Termination of Rights. The rights granted by Owner to Operator shall terminate hereunder 
upon the completion of drilling and testing of the stratigraphic test well, but in no event later than 
____________________.  

5.  Nonexclusive Rights. The rights granted by Owner to Operator are nonexclusive, and Owner 
reserves the right to use all access roads and all surface and subsurface uses of the lands affected by 
this Agreement, and the right to grant successive easements thereon or across on such terms as Owner 
deems necessary or advisable.   

6.  Payments. For drilling of the stratigraphic test well described herein, Operator will pay to 
Owner the sum of $__________________ per day for each day, or any portion thereof, between the 
first day of Operator’s use of or access across Owner’s lands and the last day of Operator’s use of or 
access across Owner’s lands.  

7.  Limitation on Rights. Owner’s property may not be used in connection with operations on 
other premises not owned by Owner.  

8.  Maintenance. Operator shall at all times keep the well site and the road right-of-way safe and in 
good order, free of noxious weeds, litter and debris. Operator shall not permit the release or discharge 
of any toxic or hazardous chemicals or wastes on Owner’s property. Only truck mounted rigs will be 
allowed to drill on the property, and no seismic operations shall be permitted.  

9.  Produced Water. Surface discharge of produced water will not be permitted on Owner’s lands.  



10.  Takeover of Well. Upon cessation of Operator’s testing of the stratigraphic test hole, Operator 
will give Owner fifteen (15) days written notice of the opportunity to take over the stratigraphic test 
hole and convert the same to a water well. If Owner elects in writing to take over the stratigraphic test 
well and convert the same to a water well, then Owner will assume all liability and costs associated 
with the well thereafter, and both parties shall execute any and all documents necessary to provide that 
the water in the well shall become the property and responsibility of Owner. If Owner does not elect to 
take over the stratigraphic test well and convert it to a water well, then Operator shall fill and level the 
location, recontour the location, distribute the topsoil, make the location ready for reseeding, and 
reseed the area, and plug and abandon the test hole as required by applicable law and regulations. All 
cleanup and restoration requirements shall be completed by Operator within six months after the 
termination of drilling or testing activities at the well site.  

11.  Improvements. No fences, cattleguards or other improvements on Owner's property shall be cut 
or damaged by Operator without the prior written consent of Owner and the payment of additional 
damages or the institution of other safeguards to protect the rights and property of the Owner. Upon 
final termination of Operator's rights under this Agreement, Operator shall return all roads and other 
rights-of-way or sites as near as practical to the condition which they were in prior to the execution of 
this Agreement, unless otherwise agreed by Owner. All disturbed areas caused by Operator's activities 
will be reseeded. Fences shall be restored as near as practical to the original condition unless otherwise 
agreed by Owner.  

12.  Payments. The payments herein provided are acknowledged by Owner as sufficient and in full 
satisfaction for damages to Owner caused or created by the reasonable and customary entry, rights-of-
way and operation and use of the roads and well site, but do not include damage to livestock, buildings 
or improvements, or injuries to persons or to any damage or destruction caused to Owner's wells or 
water supply on the property. Operator shall be liable for damages if, as a result of its operations 
hereunder, any water on or under the premises which had been potable is affected to the extent that it is 
rendered nonpotable for humans, cattle or other ranch animals on Owner's premises, or any such water 
supply, well or reservoir be destroyed or its output diminished. Operator shall be liable for any 
downstream damage caused to other lands or the operations of other landowners. This Agreement does 
not relieve Operator from liability due to Operator's negligence or due to spills or discharges of any 
hydrocarbon or toxic or hazardous chemicals or wastes, or from leaks or breaks in Operator's pipelines. 
Damage to livestock and damage to crops shall be paid for by Operator at current market value. Any 
fires caused by Operator’s personnel, agents, or assigns shall be paid for by paying the cost of 
replacement pasture, plus replacement and/or repair costs for all personal property destroyed or 
damaged. The cost of replacement pasture will be determined by the amount generally accepted in the 
area for like kind pasture.  

13.  No Warranty. Owner makes no warranty of title or otherwise in entering into this Agreement; 
provided, however, if it is determined that Owner does not have the right to authorize Operator to use 
the lands affected by this Agreement for the purposes set forth herein, then Operator's sole remedy shall 
be to recover from Owner those payments made by Operator for the rights which Owner did not have 
the right to grant to Operator.  

14.  Nondisturbance. Operator and its employees and authorized agents shall not disturb, use or 
travel upon any of the land of Owner not subject to this Agreement.  

15. Firearms and Explosives. None of Operator's employees or authorized agents or any other person 
under the direction or control of Operator shall be permitted to carry firearms or any weapon while 



crossing Owner's property, and such persons shall not hunt or fish on Owner's property and shall not 
trespass on Owner's property for the purposes of hunting or fishing or recreational uses. No dogs will 
be permitted on Owner's property at any time. No explosives shall be used on Owner's property. 
Operator will notify all of its contractors, agents and employees that no dogs, firearms, weapons, 
hunting, fishing or recreational activities will be allowed on Owner's property.  

16.  Water. Operator shall not use any water from existing wells, reservoirs and springs on Owner’s 
property. Operator shall not disturb, interefere with, fill or block any creek, reservoir, spring or other 
source of water on Owner’s property.  

17.  Enforcement Costs. If Operator defaults under this Agreement, Operator shall pay all costs and 
expenses, including a reasonable attorney's fee, incurred by Owner in enforcing this Agreement.  

18.      Time. Time is of the essence in this Agreement.   

19.      Indemnification. To the maximum extent permitted by law, Operator will indemnify, defend 
and hold Owner, and if applicable, Owner's officers, directors, employees, agents, successors and 
assigns harmless from any and all claims, liabilities, demands, suits, losses, damages and costs 
(including, without limitation, any attorney fees) which may arise out of or be related to Operator's 
activities on Owner's property (including, without limitation, any claims that Operator's operations 
hereunder are either illegal, unauthorized, or constitute an improper interference with any party’s 
rights, or have damaged the lands or operations of adjacent landowners, and including any claims based 
on the alleged concurrent negligence of Owner).  

20. Compliance with Law. Operator shall conduct operations and activities in accordance with 
existing local, state and federal laws, rules and regulations.  

21. Release. To the maximum extent permitted by law, Operator releases and waives and discharges 
Owner, and, if applicable, Owner's officers, directors, employees, agents, successors and assigns from 
any and all liabilities for personal injury, death, property damage or otherwise arising out of Operator's 
operations under this Agreement or use of Owner's property.  

22. Notice. Notice may be given to either party to this Agreement by depositing the same in the United 
States mail, postage prepaid, duly addressed to the other party at the address set out below the party's 
signature on this Agreement. Such notice shall be deemed delivered when deposited in the United 
States mail.  

23. Recording.ThisAgreementmaynotberecordedwithoutthewritten consent of Owner.  

24. Construction of Agreement. This Agreement shall be construed under the laws of the State of 
Wyoming.  

25. Binding Effect. This Agreement is binding upon the successors and assigns of the parties.  

 

DATED this _______ day of _____________________, 1999.  

 



OWNER  

                      ______________________________________ 
                      _____________ 
                      _____________ 
                      _____________ 
                      ________________________ 
                      ________________________________ 
                      ________________________________ 
                      ________________________________ 
                      ________________________________ 

By: ______________________________________  

Title: ______________________________________  

Address: ______________  

                            ______________ 
 

OPERATOR  

___________________________________  

By: ______________________________________  

Title: ______________________________________  

Address: _______________________ 

      _______________________ 

 


